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Preface

This chapter covers the Civil Procedure topic of Pleading: The Plaintiff’s Complaint. The
chapter takes approximately four class periods to cover in detail. The student is exposed to
cases, presented with questions that are designed to both guide class discussion and to help
the student focus his reading of the materials, pleadings from cases, and the applicable
Federal Rules of Civil Procedure.



Unit 1

Goals of the Section.

By the end of this section, you should: understand what a plaintiff must include in a
complaint; understand how the relevant standards have changed over time; be able to
articulate what interests are being balanced and vindicated by the Rules and the judicial
opinions that interpret and apply them; be able to critique the doctrine; be able to apply the
doctrine in run-of-the-mill cases as a lawyer would; have a better understanding of the job of
the lawyer through your experience drafting and reviewing litigation documents.

A court case begins with the plaintiff filing a complaint and serving the defendant. The
material in this section focuses on the law that governs the contents of the plaintiff’s
complaint. (For the rules concerning service, see Rule 4.) This has been one of the most
dynamic and controversial areas in all of civil procedure in recent years. Rule 8(a) of the
Federal Rules of Civil Procedure provides that a plaintiff’s complaint must include the

following:

Rule 8. General Rules of Pleading
(a) Claims for Relief.
A pleading that states a claim for relief must contain:

(1) a short and plain statement of the grounds for the court’s
jurisdiction, unless the court already has jurisdiction and the claim
needs no new jurisdictional support;

(2) a short and plain statement of the claim showing that the
pleader is entitled to relief; and

(3) a demand for the relief sought, which may include relief in the
alternative or different types of relief.

However, Rule 9(b) provides that in some specific cases, the
plaintiff must also include additional information:



Rule 9. Pleading Special Matters

(b) Fraud or Mistake; Condition of Mind.

In alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake. Malice, intent, knowledge,
and other conditions of a person's mind may be alleged generally.

In the following case, the Supreme Court explained what Rule 8(a)(2)
requires of a plaintiff in the typical case. The standard adopted by
Conley is often referred to as the Notice Pleading standard.

Conley v. Gibson
355 U.S. 41 (1957)

MR. JUSTICE BLACK delivered the opinion of the Court.

Once again, Negro employees are here under the Railway Labor Act asking that their
collective bargaining agent be compelled to represent them fairly. In a series of cases this
Court has emphatically and repeatedly ruled that an exclusive bargaining agent under the
Railway Labor Act is obligated to represent all employees in the bargaining unit faitly
and without discrimination because of race, and has held that the courts have power to

protect employees against such invidious discrimination.

This class suit was brought in a Federal District Court in Texas by certain Negro
members of the Brotherhood of Railway and Steamship Clerks, petitioners here, on
behalf of themselves and other Negro employees similarly situated against the
Brotherhood, its Local Union No. 28 and certain officers of both. In summary, the
complaint made the following allegations relevant to our decision: Petitioners were
employees of the Texas and New Orleans Railroad at its Houston Freight House. Local
28 of the Brothethood was the designated bargaining agents under the Railway Labor
Act for the bargaining unit to which petitioners belonged. A contract existed between
the Union and the Railroad which gave the employees in the bargaining unit certain
protection from discharge and loss of seniority. In May, 1954, the Railroad purported to
abolish 45 jobs held by petitioners or other Negroes, all of whom were either discharged
or demoted. In truth, the 45 jobs were not abolished at all, but instead filled by whites as
the Negroes were ousted, except for a few instances where Negroes were rehired to fill
their old jobs, but with loss of seniority. Despite repeated pleas by petitioners, the
Union, acting according to plan, did nothing to protect them against these
discriminatory discharges and refused to give them protection comparable to that given
white employees. The complaint then went on to allege that the Union had failed in
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general to represent Negro employees equally and in good faith. It charged that such
discrimination constituted a violation of petitionets' right under the Railway Labor Act
to fair representation from their bargaining agent. And it concluded by asking for relief

in the nature of declaratory judgment, injunction and damages.

The respondents appeared and moved to dismiss the complaint on several grounds],
including that| the complaint failed to state a claim upon which relief could be given.

[W]e hold that the complaint adequately set forth a claim upon which relief could be
granted. In appraising the sufficiency of the complaint, we follow, of course, the
accepted rule that a complaint should not be dismissed for failure to state a claim unless
it appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief. Here, the complaint alleged, in part, that
petitioners were discharged wrongfully by the Railroad and that the Union, acting
according to plan, refused to protect their jobs as it did those of white employees or to
help them with their grievances all because they were Negroes. If these allegations are
proven, there has been a manifest breach of the Union's statutory duty to represent
fairly and without hostile discrimination all of the employees in the bargaining unit. This
Court squarely held [previously] that discrimination in representation because of race is
prohibited by the Railway Labor Act. The bargaining representative's duty not to draw
"irrelevant and invidious" distinctions among those it represents does not come to an
abrupt end, as the respondents seem to contend, with the making of an agreement
between union and employer. Collective bargaining is a continuing process. Among
other things, it involves day-to-day adjustments in the contract and other working rules,
resolution of new problems not covered by existing agreements, and the protection of
employee rights already secured by contract. The bargaining representative can no more
unfairly discriminate in carrying out these functions than it can in negotiating a collective
agreement. A contract may be fair and impartial on its face, yet administered in such a
way, with the active or tacit consent of the union, as to be flagrantly discriminatory

against some members of the bargaining unit.

The respondents also argue that the complaint failed to set forth specific facts to
support its general allegations of discrimination, and that its dismissal is therefore
proper. The decisive answer to this is that the Federal Rules of Civil Procedure do not
require a claimant to set out in detail the facts upon which he bases his claim. To the
contrary, all the Rules require is "a short and plain statement of the claim" that will give
the defendant fair notice of what the plaintiff's claim is and the grounds upon which it
rests. The illustrative forms appended to the Rules plainly demonstrate this. Such
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simplified "notice pleading" is made possible by the liberal opportunity for discovery
and the other pretrial procedures established by the Rules to disclose more precisely the
basis of both claim and defense and to define more narrowly the disputed facts and
issues. Following the simple guide of Rule 8(f) that "all pleadings shall be so construed
as to do substantial justice," we have no doubt that petitioners' complaint adequately set
forth a claim and gave the respondents fair notice of its basis. The Federal Rules reject
the approach that pleading is a game of skill in which one misstep by counsel may be
decisive to the outcome, and accept the principle that the purpose of pleading is to

facilitate a proper decision on the merits.

The judgment is reversed, and the cause is remanded to the District Court for further

proceedings not inconsistent with this opinion.

It is so ordered.

Questions

1. What does the Conley case instruct as to the meaning of Rule(a)(2)? What function
does the complaint serve in a lawsuit?

2. According to Rule 8(a) and Conley, is it easy or difficult for a plaintiff to meet the
requirements of the Rule?

3. Who benefits from this standard? Who bears the cost of it?

4. According to Conley, how would courts get rid of cases where the plaintiff produces
no facts that support her claim?

5. According to Conley, what is the relationship between pleading and discovery?

6. What interests do you think are served by Rule 8(a)? What do you think the purpose

of Rule 8(a) is?

The Court has periodically reaffirmed its core holding in Conley, as in the following case.

Swierkiewicz v. Sorema N.A.
534 U.S. 506 (2002)

JUSTICE THOMAS delivered the opinion of the Coutt.



This case presents the question whether a complaint in an employment discrimination
lawsuit must contain specific facts establishing a prima facie case of discrimination
under the framework set forth by this Court in McDonnell Douglas Corp. v. Green, 411
US. 792 (1973). We hold that an employment discrimination complaint need not
include such facts and instead must contain only “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Fed. Rule Civ. Proc. 8(a)(2).

I

Petitioner Akos Swierkiewicz is a native of Hungary, who at the time of his complaint
was 53 years old. In April 1989, petitioner began working for respondent Sorema N. A.,
a reinsurance company headquartered in New York and principally owned and
controlled by a French parent corporation. Petitioner was initially employed in the
position of senior vice president and chief underwriting officer (CUO). Neatly six years
later, Francois M. Chavel, respondent’s Chief Executive Officer, demoted petitioner to a
marketing and services position and transferred the bulk of his underwriting
responsibilities to Nicholas Papadopoulo, a 32-year-old who, like Mr. Chavel, is a
French national. About a year later, Mr. Chavel stated that he wanted to “energize” the
underwriting department and appointed Mr. Papadopoulo as CUO. Petitioner claims
that Mr. Papadopoulo had only one year of underwriting experience at the time he was
promoted, and therefore was less experienced and less qualified to be CUO than he,

since at that point he had 26 years of experience in the insurance industry.

Following his demotion, petitioner contends that he “was isolated by Mr. Chavel . . .
excluded from business decisions and meetings and denied the opportunity to reach his
true potential at SOREMA.” Petitioner unsuccessfully attempted to meet with Mr.
Chavel to discuss his discontent. Finally, in April 1997, petitioner sent a memo to Mr.
Chavel outlining his grievances and requesting a severance package. Two weeks later,
respondent’s general counsel presented petitioner with two options: He could either
resign without a severance package or be dismissed. Mr. Chavel fired petitioner after he

refused to resign.

Petitioner filed a lawsuit alleging that he had been terminated on account of his national
origin in violation of Title VII of the Civil Rights Act of 1964, and on account of his age
in violation of the Age Discrimination in Employment Act of 1967 (ADEA). The
United States District Court for the Southern District of New York dismissed
petitioner’s complaint because it found that he “ha[d] not adequately alleged a prima
facie case, in that he hald] not adequately alleged circumstances that support an
inference of discrimination.” The United States Court of Appeals for the Second Circuit



affirmed the dismissal, relying on its settled precedent, which requires a plaintiff in an
employment discrimination complaint to allege facts constituting a prima facie case of
discrimination under the framework set forth by this Court in McDonnell Douglas. The
Court of Appeals held that petitioner had failed to meet his burden because his
allegations were “insufficient as a matter of law to raise an inference of discrimination.”
We granted certiorari to resolve a split among the Courts of Appeals concerning the
proper pleading standard for employment discrimination cases, and now reverse.

I

Applying Circuit precedent, the Court of Appeals required petitioner to plead a prima
facie case of discrimination in order to survive respondent’s motion to dismiss. In the
Court of Appeals’ view, petitioner was thus required to allege in his complaint: (1)
membership in a protected group; (2) qualification for the job in question; (3) an adverse

employment action; and (4) circumstances that support an inference of discrimination.

The prima facie case under McDonnell Douglas, however, is an evidentiary standard,
not a pleading requirement.

This Court has never indicated that the requirements for establishing a prima facie case
under McDonnell Douglas also apply to the pleading standard that plaintiffs must
satisfy in order to survive a motion to dismiss. For instance, we have rejected the
argument that a Title VII complaint requires greater “particularity,” because this would
“too narrowly constric[t] the role of the pleadings.” Consequently, the ordinary rules for
assessing the sufficiency of a complaint apply. See, e.g., Scheuer v. Rhodes, 416 U.S.
232, 236 (1974) (“When a federal court reviews the sufficiency of a complaint, before
the reception of any evidence either by affidavit or admissions, its task is necessarily a
limited one. The issue is not whether a plaintiff will ultimately prevail but whether the
claimant is entitled to offer evidence to support the claims”).

Furthermore, imposing the Court of Appeals’ heightened pleading standard in
employment discrimination cases conflicts with Federal Rule of Civil Procedure 8(a)(2),
which provides that a complaint must include only “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Such a statement must simply “give
the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it
rests.” Conley v. Gibson, 355 U.S. 41, 47 (1957). This simplified notice pleading
standard relies on liberal discovery rules and summary judgment motions to define
disputed facts and issues and to dispose of unmeritorious claims. “The provisions for
discovery are so flexible and the provisions for pretrial procedure and summary
judgment so effective, that attempted surprise in federal practice is aborted very easily,



synthetic issues detected, and the gravamen of the dispute brought frankly into the open
for the inspection of the court” 5 C. Wright & A. Miller, Federal Practice and
Procedure {1202, p. 76 (2d ed. 1990).

Rule 8(a)’s simplified pleading standard applies to all civil actions, with limited
exceptions. Rule 9(b), for example, provides for greater particularity in all averments of
fraud or mistake. This Court, however, has declined to extend such exceptions to other
contexts. Thus, complaints in these cases, as in most others, must satisfy only the simple
requirements of Rule 8(a).

Other provisions of the Federal Rules of Civil Procedure are inextricably linked to Rule
8(a)’s simplified notice pleading standard. Rule 8(¢)(1) states that “[n]o technical forms
of pleading or motions are required,” and Rule 8(f) provides that “[a]ll pleadings shall be
so construed as to do substantial justice.” Given the Federal Rules’ simplified standard
for pleading, “[a] court may dismiss a complaint only if it is clear that no relief could be
granted under any set of facts that could be proved consistent with the allegations.”
Hishon v. King & Spalding, 467 U.S. 69, 73 (1984). If a pleading fails to specify the
allegations in a manner that provides sufficient notice, a defendant can move for a more
definite statement under Rule 12(e) before responding. Moreover, claims lacking merit
may be dealt with through summary judgment under Rule 56. The liberal notice
pleading of Rule 8(a) is the starting point of a simplified pleading system, which was
adopted to focus litigation on the merits of a claim.

Applying the relevant standard, petitioner’s complaint easily satisfies the requirements of
Rule 8(a) because it gives respondent fair notice of the basis for petitioner’s claims.
Petitioner alleged that he had been terminated on account of his national origin in
violation of Title VII and on account of his age in violation of the ADEA. His
complaint detailed the events leading to his termination, provided relevant dates, and
included the ages and nationalities of at least some of the relevant persons involved with
his termination. These allegations give respondent fair notice of what petitioner’s claims
are and the grounds upon which they rest. In addition, they state claims upon which
relief could be granted under Title VII and the ADEA.

Respondent argues that allowing lawsuits based on conclusory allegations of
discrimination to go forward will burden the courts and encourage disgruntled
employees to bring unsubstantiated suits. Whatever the practical merits of this
argument, the Federal Rules do not contain a heightened pleading standard for
employment discrimination suits. A requirement of greater specificity for particular
claims is a result that “must be obtained by the process of amending the Federal Rules,



and not by judicial interpretation.” Furthermore, Rule 8(a) establishes a pleading

standard without regard to whether a claim will succeed on the merits. “Indeed it may

appear on the face of the pleadings that a recovery is very remote and unlikely but that is

not the test.”

For the foregoing reasons, we hold that an employment discrimination plaintiff need

not plead a prima facie case of discrimination and that petitioner’s complaint is

sufficient to survive respondent’s motion to dismiss. Accordingly, the judgment of the

Court of Appeals is reversed, and the case is remanded for further proceedings

consistent with this opinion.

It is so ordered.

Questions

1. What had the lower court done that the Supreme Court rejected?

2. Did the Supreme Court indicate one way or another way whether Conley’s Notice
Pleading standard was a good rule or a bad rule, as a policy matter? What reasons
did the Supreme Court offer for adhering to the Notice Pleading standard?

3. After Swierkiewicz, what must a plaintiff in a discrimination case state in her
complaint in order to meet the Rule 8(a)(2) standard?

4. In the decades after Conley, many lower courts imposed heightened pleading

standards in a wide range of cases (with the Second Circuit’s heightened standard in
Swierkiewicz being one such example). The Supreme Court repeatedly reversed such
cases and reaffirmed Conley. What do you think drove lower courts to do so despite

consistent reversals from the Supreme Court?

In-class exercise

Based on your readings thus far, work with a partner sitting next to you to draft a complaint

that meets the requirements of Rule 8(a) for the following fact pattern.

Your client is Ms. Holly Branham. Ms. Branham shopped in a Dollar General store in
Ambherst County, Virginia on June 8, 2009. While shopping, she stepped on liquid that was

on the floor and fell. She tells you that there were no signs posted around the liquid. She says

that she has suffered a severe and permanent injury totaling $100,000 in medical bills and
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lost wages. She wants to sue the Dollar General store for negligence in the District Court for
the Western District of Virginia. Dollar General is based in Virginia. The plaintiff lives in
Georgia. (Assume that the requirements for subject matter and personal jurisdiction are met
by these facts.)

Be sure that your complaint complies with Rule 10(a) and (b):

Rule 10. Form of Pleadings
(a) Caption; Names of Parties.

Every pleading must have a caption with the court's name, a title, a file
number, and a Rule 7(a) designation. The title of the complaint must
name all the parties; the title of other pleadings, after naming the first
party on each side, may refer generally to other parties.

(b) Paragraphs; Separate Statements.

A party must state its claims or defenses in numbered paragraphs, each
limited as far as practicable to a single set of circumstances. A later
pleading may refer by number to a paragraph in an eatlier pleading. If
doing so would promote clarity, each claim founded on a separate
transaction or occurrence — and each defense other than a denial —
must be stated in a separate count or defense.

Recently, the Supreme Court has issued two very important and
controversial decisions concerning Rule 8(a)(2). These cases may have
changed the standards substantially. The first of these cases was Bell
Atlantic Corp. v. Twombly.

Bell Atlantic Corp. v. Twombly
550 U.S. 544 (2007)

JUSTICE SOUTER delivered the opinion of the Court.

Liability under §1 of the Sherman Act, requires a contract, combination, or conspiracy,
in restraint of trade or commerce. The question in this putative class action is whether a
§1 complaint can survive a motion to dismiss when it alleges that major
telecommunications providers engaged in certain parallel conduct unfavorable to
competition, absent some factual context suggesting agreement, as distinct from
identical, independent action. We hold that such a complaint should be dismissed.
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1

The upshot of the 1984 divestiture of the American Telephone & Telegraph Company’s
(AT&T) local telephone business was a system of regional service monopolies (variously
called “Regional Bell Operating Companies,” “Baby Bells,” or “Incumbent Local
Exchange Carriers” (ILECs)), and a separate, competitive market for long-distance
service from which the ILECs were excluded. More than a decade later, Congress
withdrew approval of the ILECs” monopolies by enacting the Telecommunications Act
of 1996, which fundamentally restructured local telephone markets and subjected ILECs
to a host of duties intended to facilitate market entry. In recompense, the 1996 Act set
conditions for authorizing ILECs to enter the long-distance market.

Central to the new scheme was each ILEC’s obligation to share its network with
competitors, which came to be known as “competitive local exchange carriers”
(CLECs). A CLEC could make use of an ILEC’s network in any of three ways: by (1)
purchasing local telephone services at wholesale rates for resale to end users, (2) leasing
elements of the ILEC’s network on an unbundled basis, or (3) interconnecting its own
facilities with the ILEC’s network. Owing to the considerable expense and effort
required to make unbundled network elements available to rivals at wholesale prices, the
ILECs vigorously litigated the scope of the sharing obligation imposed by the 1996 Act,
with the result that the Federal Communications Commission (FCC) three times revised
its regulations to narrow the range of network elements to be shared with the CLECs.

Respondents William Twombly and Lawrence Marcus (hereinafter plaintiffs) represent a
putative class consisting of all subscribers of local telephone and/or high speed internet
services from February 8, 1996 to present. In this action against petitioners, a group of
ILECGs, plaintiffs seek treble damages and declaratory and injunctive relief for claimed
violations of {1 of the Sherman Act, which prohibits “[e]very contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among

the several States, or with foreign nations.”

The complaint alleges that the ILECs conspired to restrain trade in two ways, each
supposedly inflating charges for local telephone and high-speed Internet services.
Plaintiffs say, first, that the ILECs “engaged in parallel conduct” in their respective
service areas to inhibit the growth of upstart CLECs. Their actions allegedly included
making unfair agreements with the CLECs for access to ILEC networks, providing
inferior connections to the networks, overcharging, and billing in ways designed to
sabotage the CLECs’ relations with their own customers. According to the complaint,
the ILECs’ “compelling common motivation” to thwart the CLECs’ competitive efforts
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naturally led them to form a conspiracy; “had any one ILEC not sought to prevent
CLECs from competing effectively, the resulting greater competitive inroads into that
ILEC’s territory would have revealed the degree to which competitive entry by CLECs

would have been successful in the other territories in the absence of such conduct.”

Second, the complaint charges agreements by the ILECs to refrain from competing
against one another. These are to be inferred from the ILECs’ common failure
“meaningfully to pursue attractive business opportunities” in contiguous markets where
they possessed “substantial competitive advantages,” and from a statement of Richard
Notebaert, chief executive officer (CEO) of the ILEC Qwest, that competing in the

territory of another ILEC ““might be a good way to turn a quick dollar but that doesn’t

25

make it right.
The complaint couches its ultimate allegations this way:

“In the absence of any meaningful competition between the ILECs in one another’s
markets, and in light of the parallel course of conduct that each engaged in to prevent
competition from CLECs within their respective local telephone and/or high speed
internet services markets and the other facts and market circumstances alleged above,
Plaintiffs allege upon information and belief that the ILECs have entered into a
contract, combination or conspiracy to prevent competitive entry in their respective
local telephone and/or high speed internet services markets and have agreed not to
compete with one another and otherwise allocated customers and markets to one

another.”

The United States District Court for the Southern District of New York dismissed the
complaint for failure to state a claim upon which relief can be granted. The District
Court acknowledged that “plaintiffs may allege a conspiracy by citing instances of
parallel business behavior that suggest an agreement,” but emphasized that “while
circumstantial evidence of consciously parallel behavior may have made heavy inroads
into the traditional judicial attitude toward conspiracy, ‘conscious parallelism’ has not yet
read conspiracy out of the Sherman Act entirely.” Thus, the District Court understood
that allegations of parallel business conduct, taken alone, do not state a claim under §1;
plaintiffs must allege additional facts that tend to exclude independent self-interested
conduct as an explanation for defendants’ parallel behavior.

The Court of Appeals for the Second Circuit reversed, holding that the District Court
tested the complaint by the wrong standard. It held that “plus factors are not required to
be pleaded to permit an antitrust claim based on parallel conduct to survive dismissal.”
Although the Court of Appeals took the view that plaintiffs must plead facts that
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“include conspiracy among the realm of plausible possibilities in order to survive a
motion to dismiss,” it then said that “to rule that allegations of parallel anticompetitive
conduct fail to support a plausible conspiracy claim, a court would have to conclude that
there is no set of facts that would permit a plaintiff to demonstrate that the particular
parallelism asserted was the product of collusion rather than coincidence.”

We granted certiorari to address the proper standard for pleading an antitrust conspiracy
through allegations of parallel conduct, and now reverse.

I
A

Because {1 of the Sherman Act does not prohibit all unreasonable restraints of trade but
only restraints effected by a contract, combination, or conspiracy, the crucial question is
whether the challenged anticompetitive conduct stems from independent decision or
from an agreement, tacit or express. While a showing of parallel business behavior is
admissible circumstantial evidence from which the fact finder may infer agreement, it
falls short of conclusively establishing agreement or itself constituting a Sherman Act
offense. Even conscious parallelism, a common reaction of firms in a concentrated
market that recognize their shared economic interests and their interdependence with

respect to price and output decisions is not in itself unlawful.
B

This case presents the question of what a plaintiff must plead in order to state a claim
under {1 of the Sherman Act. Federal Rule of Civil Procedure 8(a)(2) requires only “a
short and plain statement of the claim showing that the pleader is entitled to relief,” in
order to “give the defendant fair notice of what the ... claim is and the grounds upon
which it rests,” Conley v. Gibson, 355 U. S. 41, 47 (1957). [But a] plaintiff’s obligation to
provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.

Factual allegations must be enough to raise a right to relief above the speculative level.

In applying these general standards to a §1 claim, we hold that stating such a claim
requires a complaint with enough factual matter (taken as true) to suggest that an
agreement was made. Asking for plausible grounds to infer an agreement does not
impose a probability requirement at the pleading stage; it simply calls for enough fact to
raise a reasonable expectation that discovery will reveal evidence of illegal agreement.
And, of course, a well-pleaded complaint may proceed even if it strikes a savvy judge
that actual proof of those facts is improbable, and “that a recovery is very remote and



unlikely.” In identifying facts that are suggestive enough to render a {1 conspiracy
plausible, we have the benefit of the prior rulings and considered views of leading
commentators that lawful parallel conduct fails to bespeak unlawful agreement. It makes
sense to say, therefore, that an allegation of parallel conduct and a bare assertion of
conspiracy will not suffice. Without more, parallel conduct does not suggest conspiracy,
and a conclusory allegation of agreement at some unidentified point does not supply
facts adequate to show illegality. Hence, when allegations of parallel conduct are set out
in order to make a §1 claim, they must be placed in a context that raises a suggestion of
a preceding agreement, not merely parallel conduct that could just as well be
independent action.

The need at the pleading stage for allegations plausibly suggesting (not merely consistent
with) agreement reflects the threshold requirement of Rule 8(a)(2) that the “plain
statement” possess enough heft to show that the pleader is entitled to relief. A
statement of parallel conduct, even conduct consciously undertaken, needs some setting
suggesting the agreement necessary to make out a §1 claim; without that further
circumstance pointing toward a meeting of the minds, an account of a defendant’s
commercial efforts stays in neutral territory. An allegation of parallel conduct is thus
much like a naked assertion of conspiracy in a {1 complaint: it gets the complaint close
to stating a claim, but without some further factual enhancement it stops short of the
line between possibility and plausibility of entitlement to relief.

[I]t is one thing to be cautious before dismissing an antitrust complaint in advance of
discovery, but quite another to forget that proceeding to antitrust discovery can be
expensive. A district court must retain the power to insist upon some specificity in
pleading before allowing a potentially massive factual controversy to proceed.” See also
Car Cartiers, Inc. v. Ford Motor Co., 745 F. 2d 1101, 1106 (CA7 1984) (“[T]he costs of
modern federal antitrust litigation and the increasing caseload of the federal courts
counsel against sending the parties into discovery when there is no reasonable likelihood
that the plaintiffs can construct a claim from the events related in the complaint”); Note,
Modeling the Effect of One-Way Fee Shifting on Discovery Abuse in Private Antitrust
Litigation, 78 N. Y. U. L. Rev. 1887, 1898-1899 (2003) (discussing the unusually high
cost of discovery in antitrust cases); Manual for Complex Litigation, Fourth, §30, p. 519
(2004) (describing extensive scope of discovery in antitrust cases); Memorandum from
Paul V. Niemeyer, Chair, Advisory Committee on Civil Rules, to Hon. Anthony J.
Scirica, Chair, Committee on Rules of Practice and Procedure (May 11, 1999), 192 F. R.
D. 354, 357 (2000) (reporting that discovery accounts for as much as 90 percent of
litigation costs when discovery is actively employed). That potential expense is obvious
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enough in the present case: plaintiffs represent a putative class of at least 90 percent of
all subscribers to local telephone or high-speed Internet service in the continental
United States, in an action against America’s largest telecommunications firms (with
many thousands of employees generating reams and gigabytes of business records) for
unspecified (if any) instances of antitrust violations that allegedly occurred over a period

of seven years.

It is no answer to say that a claim just shy of a plausible entitlement to relief can, if
groundless, be weeded out eatly in the discovery process through careful case
management, given the common lament that the success of judicial supervision in
checking discovery abuse has been on the modest side. And it is self-evident that the
problem of discovery abuse cannot be solved by careful scrutiny of evidence at the
summaty judgment stage, much less lucid instructions to juries; the threat of discovery
expense will push cost-conscious defendants to settle even anemic cases before reaching
those proceedings. Probably, then, it is only by taking care to require allegations that
reach the level suggesting conspiracy that we can hope to avoid the potentially
enormous expense of discovery in cases with no reasonably founded hope that the

discovery process will reveal relevant evidence to support a §1 claim.

Plaintiffs’ main argument against the plausibility standard at the pleading stage is its
ostensible conflict with an early statement of ours construing Rule 8. Justice Black’s
opinion for the Court in Conley v. Gibson spoke not only of the need for fair notice of
the grounds for entitlement to relief but of the accepted rule that a complaint should
not be dismissed for failure to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him to
relief. This “no set of facts” language can be read in isolation as saying that any
statement revealing the theory of the claim will suffice unless its factual impossibility
may be shown from the face of the pleadings; and the Court of Appeals appears to have
read Conley in some such way when formulating its understanding of the proper

pleading standard.

On such a focused and literal reading of Conley’s “no set of facts,” a wholly conclusory
statement of claim would survive a motion to dismiss whenever the pleadings left open
the possibility that a plaintiff might later establish some set of undisclosed facts to
support recovery. So here, the Court of Appeals specifically found the prospect of
unearthing direct evidence of conspiracy sufficient to preclude dismissal, even though
the complaint does not set forth a single fact in a context that suggests an agreement. It
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